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RE: Rule 1-400
2/20/04 Commis sion Meeting
) Open Session item lLA,
Difuntorum, Randall

From: Kevin Mohr [kemohr@cbmcast.net}

Sent:  Thursday, February 05, 2004 9:17 AM

To: Edward P. George; JoElla L. Julien; Ignazio J. Ruvolo
Cc: Mohr, Kevin; Mohr, Kevin: Difuntorum, Randalt
Subject: CalBar - RRC - 1-400 - Agenda ltem 1IL.A.

Greetings all:
Today is the deadline for submitting any further materials on 1-400.

1. 1didn'tdo ahjrthing further on the discussion draft of 1-400 that was prepared for the
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Kevin E. Mohr
Professor

Western -State University College of Law
1111 N. State College Blvd.

Eullgrigr mca_%

e. We don't need standards as standards; they can be

- merged into the new rules.
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Mary: Solicitation is used with a number of different me anings.

3. Question #2: _Should definitions have a separate
section?

‘a.

Nace: Better in separate rules rather than a standalone
section.

Joella: Ditto

Jerry: Wants to see how rules play out; if definitions are
succinct, then it doesn't matter.



(2)  Have to have symmetry between our regulation s and
those from other states.

(3)  Need to move toward brevity. Not sure we need
definitions at all. Don't need them in the MR's, so do
we really need them now?

(a) ' These definitions were put togethér when no one
knew what was allowed, etc. (1978).

We're way beyond that by NOW. Defmltlo ns are

T

Suppose, instead of the current proposals, we take a new approach to Rule 1-400. Except
for the rules regarding legal specialization and the standards adopted by the Board of
Governors, | suggest we consider replacing all of the proposed advertising and solicitation
rules and definitions with two rules that | hope will be more succinct. They would be:

Proposed Rule 1 - A lawyer shall not use any of the following if its contents are false or
would mislead a reasonable person:

B ——




f. Almost want to say replace the whole thing with 1-

400(D).
k. Joella: | usually go from the whole to the parts.
a. First, ask what is this rule about, then look at the details.
b. This rule is too long and too complicated. Not sure

what it will look like when this is all finished.

C. Better to puf it in one rule and the different aspects of it
' under subheadings.

d. Should be one rule énd not three.

l. Nace: Pass.

m. Randy: [Out of room]

n. Marry: No problem with dividing it up into different rules, not
because compelled by the ABA, but for the practitioners. it will

be easier if we have enough X-references.

(1) KEM Note to Self: See note above re ALR, i.e., one
approach to doing the X-references.

0. VOTE: Divide into separate rules.

YES: 8 NO: 1 ABSTAIN:

3. Question #2: _Should definitions have a separate

section?
a. Nace: Better in separate rules rather than a standalone
section.

b.  Joella: Ditto

C. Jerry: Wants to see how rules play out; if definitions are
succinct, then it doesn't matter.
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d.. Linda: Likes a standalone definition rule.
e. Mark: Doesn't want to decide the definition issue.

a. Mark's 12/13/03 e-mail notes that there WI|| be a
B Arahn
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designation of the lawyer or the lawyer's law firm.

(b) Stationery, letterhead, business card, sign, brochure, or other written document.

(c} Webpage, website, email, or other electronlc posting or transmission describing the
lawyer or the lawyer's law firm,

(d) Any advertisement (regardless of the medium by which it is disseminated) for or on
behalf of the lawyer or the lawyer's law firm.
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n. KEM: Compromise. Put the definitions in each Rule at this
stage of the rule process (tentative), with the idea being that
eventually they will end up in a separate terminology section for
the “communication” rules or in a separate terminology section
for all the rules.

considering. What do you think?

I am not sending this to the entire commission because | would like your reactions first. If
you think the suggestion has potential merit, we could tirnker with wording before circulating
it.

Happy holidays to both of you,

Jerry
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rev1ew thel_r materials at pages 19-83 of the 12/12/03 Meeting Materlals (Item 1I.B.) The
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McCurdy, Lauren

From: Commissioner)2@aol.com
Sent: Thursday, February 05, 2004 1:43 PM
To: kemohr@comcast.net

Cc: McCurdy, Lauren; hbsondheim@earthlink.net; kabetzrer@yahoo.com; lfoy@hrice.com:;
epgeorge@ix.netcom.com; slamport@ccnlaw.com; martinerz@idbb.com;
kmelchior@nossman.com; pecklaw@prodigy.net; justice. ruvolo@jud.ca.gov;
jsapiro@sapirolaw.com; mtuft@cwclaw.com; pwvapnek@townsend.com; avoogd@technip .com:
Cifuntorum, Randall

Subject: Re: CalBar - RRC - 1-400 - Agenda ltem il A.

Happy New Year!

In an effort to beat the 2 p.m. deadline (smile) since | have not been able to talk to my co-drafters, | offer the
following on 1-400.

I stiil believe that the rule is too long and convoluted; however, | am as concerned about format as | amy about
content. ' | think 1-400 should be one rule for the reasons Karen articulates (help attorneys to avoid sea rching for
the one that applies), but | think that the topic is COMMUNICATION. A solicitation is a communication;
advertising is communication so | do not see them as all on equal footing such that they should be subsets of
e er. . .

L-

kavin e mohrdcompuserve.com
kevinmlwsulaw. edu

NOTE: These materials include the December 12,

2003 meeling materials referred to in this
message.

2/5/04
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version comparing this draft with the October draft and a copy of Mr. Sapiro’s e-mail.
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McCurdy, Lauren

From: 'Kevin Mohr [kemohr@comcast.net]

Sent:  Thursday, February 05, 2004 8:47 AM

To: McCurdy, Lauren

Cc: Difuntorum Randalli Harry Sondheim; Paul Vapnek: IYIF Nk Kwrt




11/28/03 Ouestion: Should the Discussion make specific reference to outsourcing?
12/12/03 Mtg. Materials '
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ELLEN R. PECK, Lawyer

PRACTICE LIMUPED 1O LAWYERS PROFLESSIONAL 2410 CRESTVIEW ESTATES PLACE

RESPONSIBTLIUTIES AND LTS ESCONDIDO, CALIFORNI A 92027
Tel.:  760-180-2233
Fax:  760-735-8204

E-mail: Fccklaw@)rodim
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Model Rule Format
Draft 4
November 28, 2003
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. -
“(a)  apartner, and a lawyer who individually or together with other lawyers
possesses comparab}t managerial authority in a law firm or law office shall make
reasonable ¢fforts ..
5 J oint & Several Llablhtv" It was suggested at the 10/23/03 meeting that either the Rule or
th ] : ﬂ‘i i‘lﬂ'lld malre &Ynhf‘ﬂ‘ that 1f 2 firm dana et hmiaen Aoy rioame e oo b o 1. SRS N L o
Key:

Underlined text: 2002 ABA MRPC language

Underlined italicized text: 2002 ABA MRP agea with.this.draf}







and knows of the conduct at a time when its consequences can beavoided or mitigated

but fails to take reasonable remedial Action,

—T e T T E——ITETTIE———

(1)  Employ" means tg engage the services of another, including emplovees, agents

independent contractors and consultants, regardless of whether any compensation is
paid; -
{2)  lnvoluntarily inactive member" means a member who is ingligible to practice

law as a result of action taken pursuant to Business and Professions Code sections
DT AN )Y pr Califarnio Prila o mard D9/ rwd
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death, to the lawyer's estate or to one or more specified persons:

(2)  alawyer who purchases the practice of a deceased, disabled, or disappeared
lawver. mav_nursuant to the nrovisinns nfRula 1 17 noseto tha getate
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13} Concerning the meaning of “the practice of law” or “practice law”® see rule 5.5,

Comment.










COMMENT

&, Deprovisions of

would constitute aiding and abetting the unlicensed person to practice law
whether or not the unlicensed person in fact does advise client inCalifornia
regarding foreign law and notwithstanding contention that unlicensed person
would be doing nothing but assisting clients in obtaining counselin a foreign

Gl ¥ i i ! { e —




|Proposed] Rule5.5 UNAUTHORIZED PRACTICE OF LAW [Incorporatin g the
substance of “CRPC 1-300. Unauthorized Practice of Law,]

PRE-AUGUST 2002 MODEL RULE:

A member tawyer-shall not:

(a) A-membersiali-not mdﬂny?mmrm*mtymrthe-mnmtkmm%-pmcﬂcrqqaw

practice law in a jurisdiction where doing so [where to do so] violates the regulation of

the legal profession in that jurisidiction; or

(b)  Amembershalinot procticetow-inarurisdictionr-where—to-dosowordd-be tn

ottt ' o urisdiction. assist a person who is
not a member, of thebar or assist an entity in the performance of activity that

constitutes the unauthorized practice of law [aid any persop or enfity in the unauthorized
practice of law]"* '

POST-AUGUST 2002 MODEL RULE (Adopted per ABA’s MJP Report): '¢

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.

{b) A lawyer who is not admitted to practice in this jurisdiction shall not:

PR . e L] A 1 e -
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(2) are in or reasonably related to a pending or_potential proceedmg before
trihjinal in lhﬁs‘ [uuo.ﬂner inriedurtinn F tho Tonoiee = B e e
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[2]  InCalifornia, the phrase “practice of law” is defined by legislation and pub lished
decisions. Califomnip nublished anpellate derisinoeend othar suticritisra=y,
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sufficient activities in state, or created continuing retationship with California
client that included legal duties and obligations.

People v. Merchants® Protective Corp. — Corporation practicings
law/offering legal services

[Westlaw ] Where a corporation charged a yearly membership fee for
dispensing legal advice and services of the sort usually fumished by attorneys to
their clients, and part of this membership fee was paid to attorneys for rendering
services as agents and representatives of the corporation, the corporation was
engaged in the practice of law, in view of Const, art, 6, § 22, and Code
Civ.Proc. § 171, § 281 (repealed. See Business and Professions Code, §

6127), and § 1209, subd. 13. -

[Citing Eley v. Miller, 7 Ind. App. 529, 34 N. E. 836] ““ As the term is

generally understood, the practice of the law is the doing or performing services
in a court of justice, in any matter depending therein, throughout its various
stages, and in conformity to the adopted rules of procedure. But in a larger.

sense it includes legal advice and counsel, and the preparation of legal
tustruments and contracts by which legal rights are secured although such matter
may or may not be depending in acourt.’”

Baron v. City of Los Angeles — In-state non-lawyers “practicing
law”/lobbying

[Westlaw} Where city ordinance requiring registration of local lobbyists defined
“municipal legislation” so broadly that ordinance applied to virtually all activities
of atforneys representing clients before any local administrative agencies,
including activities unrelated to lobbying as traditionally defined, ordinance was
invalid insofar as conflicting with provisions of State Bar Act regulating
“practice of law,” 1. ¢., performing services in representative capacity in manner
which would constitute unauthorized practice of law if performed by layman.

State Bar Act preempts field of regulation of attorneys only insofar as they are
“practicing law" under the Act, 1. ¢., performing services in representative
capacity in manner which would constitute unauthorized practice of law if
performed by layman.

(c) Giving legal advice and counsel to another which involves the application of law

or legal principles to the specific facts and circumstances, rights, obligations,

12/12/03 Mtg. Materials
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Liabilities or remedies of that person or entity or of another. whether or not a
matter is pending in any court. [See People v. Merchants’ Protective Corp.

(1922) 189 Cal. 531, 535, 209 P 363, 365)

People v. Merchants® Protective Corp. — Corporation practicing
law/offering legal services

Note that case involved a corporation, other than a law corporation, providing

legal services to third parties. [Citing Eley v. Miller, 7 Ind. App. 529,34 N. E.
836.]

[3]  With respect to assisting a person who is not a member, or an entity, in the
unauthorized practice of law as proscribed in paragraph (b), California published
appellate decisions and other authorities have determined that the following kinds of
conduct or activities by non-lawyers or [out-of-state] lawyers not licensed to practice
law in California constitute the unauthorized practice of Jaw. The following cases and
other authorities are provided for information and guidance only. They are not
all-inclusive. The nature and kinds of activities subject to prohibition under this rule are
subject to change by judicial or legislative action. Whether or not an activity constitutes
the unauthorized practice of law may vary depending upon the context in which the
activity occurs, or who performs the activity, e.g. whether a lawyer or non-lawyer is the
actor; whether the lawyer is disbarred, suspended, resigned with disciplinary charges
pending, or involuntarily inactive; or whether the lawyer is voluntarily inactive; or
whether the lawyer is an out-of-state lawyer.

(a)

12/12/03 Mtg. Materials
page 34 of 83

Qut-of-state lawyer not licensed to practice in California providing legal advice
to California residents iy California without a member’s supervision, [See Ca
Bus & Prof §§ 6126(a); Bluestein v. State Bar (1975) 13 Cal.3d 162, 175.

118 Cal.Rptr. 175, 183, fn. |3] [OUT-OF-STATE LAWYER]

Bluestein v. State Bar — out-of-state lawyer

[ Westlaw] Actions which include introducing unlicensed person to clients at law
office, informing clients that the unlicensed person is an attorney in another state
and has practiced law in Europe, and subsequently ailowing the unlicensed
person to consult with clients without any supervision by a licensed attorney
would constitute aiding and abetting the unlicensed person to practice law
whether or not the unlicensed person in fact does advise client in California
regarding foreign law and notwithstanding contention that unlicensed person
would be doing nothing but assisting clients in obtaining counsel in a foreign
country and that such referral of clients to foreign counsel is constitutionally
protected speech. |

IFT4 (11-28-03) - ANNOT.wpl ~ Page 14 of 30 December 1, 2003
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(Citing Eley v. Miller, 7 Ind. App. 529, 34 N. E. 836] “*As the term is

generally understood, the practice of the law is the doing or perform ing services
in a court of justice, in any matter depending therein, throughout its various
stages, and in conformity to the adopted rules of procedure. But in a larger

sense it includes legal advice and counsel, and the preparation of legzal
instruments and contracts by which legal rights arc secured although such matter
may or may not be depending in acourt.’

{d)  Corporation appearing in a court of law, except in small claims courts, where

- the person appearing on behalf of the corporation is not licensed to practice € law
in California. [Gamet v. Blanchard (2001} 91 Cal, App.4th 1276. 1284.111
Cal.Rptr.2d 439, 444, fn. 5; Merco Const, Engineers_Inc. v. Mun.Ct.

(1978) 21 Cal.3d 724, 733,147 Cal.Rptr. 631, 636: see also /» re Lars
Colinas Develop. Corp. (1st Cir. 1978) 585 F.2d 7. 13)
[CORPORATION]

GmeLy Blanghard — Califarnis cqrnoration renteconting jtee!f.
T e——

sense it includes legal advice and counsel, and the preparation of legzal
instruments and contracts by which legal rights are secured although such matter
may or may not be depending in acourt.’

{d)  Corporation appearing in a court of law, except in small claims courts, where

- the person appearing on behalf of the corporation is not licensed to practice € law
in California. [Gamet v. Blanchard (2001} 91 Cal, App.4th 1276. 1284.111
Cal.Rptr.2d 439, 444, fn. 5; Merco Const, Engineers_Inc. v. Mun.Ct.

(1978) 21 Cal.3d 724, 733,147 Cal.Rptr. 631, 636: see also [ re Lars

Colings Deyelon, (arg (1§ Cir 197RY S8R5 F2d 7 13)

ffootnole 51 Until this court advised anpeliants the comaratinn’s anneal would




“Practice of law™ is doing and performing services in coutt of justice, in any
matter depending therein through its various stages,

[Westlaw: Separation of Powers Issue!] Code of Civil Procedure section
permitting corporations to appear as parties in proceedings in justice courts
through directors, officers, or employees, whcthel or not such n.nura! persons

ara atfarmetre nancbibotan laalelatinee cado. a4

r

are attoreys constitutes legislative attempt to permit persons judici ary has
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deemed not qualified for practice of law to engage in limited practice of law,
pnd assurh offends spnpretipn of .m—iym_clﬁ'.rﬂf,f (™ SR 7 Pt 7 e
.

. ——




[Westlaw] Nothing in Uniform Statutory Power of Attorney Act chaanges rule
that attorney in fact may not act as attorney at law; authority of atto rneys in fact
under Act is subject to conditions of fact and law that exist outside of Act, and
one such taw is State Bar Act’s prohibition against practice of law by
nonlawyers. West's Ann.Cal.Civ.Code § 2494; West’s Ann.CalBus. &
Prof.Code §§ 6125, 6126.

[Westlaw] Clerical functions such as delivering and filing pleadings with clerk

—

i
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appearing at said hearing, and the fact that he was acting without compensation
- does not furnish any justification for his actions. He had no consent from the
court to appear at said hearing, and he was clearly violating the ethics of his
profession as well as the laws of his adopled state by acting as an attomex i2

g

court to appear at said hearing, and he was clearly violating the ethics of his
profession as well as the laws of his adopled state by acting as an attomey in
said matter without a license. However, we do not consider this conduct on his
part as in any way involving his moral character, or that it is sufficient in itself to
deprive him of his right to a license to practice law in this state.”

{h) Lawyet not licensed to practice law in California anpearmg on behalf of another

ﬁl‘_‘r\ﬁfﬂjrmlnn earuirac in adminichrativa hanvingn dpacbidinb o e awbiv i oo a1




i T

obligations of the person, entity or another. | People v. Sipper (1943) 61
Cal. App.2d Supp. 844, 846-847. 142 P 2d 960, 962 (overruled on other

%rounds in Murguig v Mun.Ct. (1975) 15 Cal3d 286, 301, 124 Cal Bnix

Cal.App.2d Supp. 844, 846-847. 142 P 2d 960, 962 (overruled on other
grounds in Murguia v. Mun.Ct. (1975) 15 Cal.3d 286, 301, 124 Cal. Rptr.
204, 214, fn. 11) (non-lawyer providing advice on the kind of legal document

to execute to secure loan on real estate ) Peonle v _Landlords Prafe ccinvei




() Non-lawyer preparing legal instruments and contracts on behalf of another _by

which legal rights may be secured, including the drawing of agreements, the
oreanization_of cornorations and nienarine naners cannpgted therruzith and

Iy




12/12/03 Mtg. Materials
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‘advice on another state’s law, he or she is not UPL, so long as the adlvice is
rendered within the state in which the lawyer is licensed.

s - DFT4 (11-28-03) - ANNOT.wpd  Page 22 of 30 Decernber 1, 2003
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“If a husband and wife are sued together, each may defend for his or her own

right, but if one spouse neglects to defend, the other spouse may defend for that
spouse’s right also.”

. (\rr\_ﬂen\';.lm irea Mali forainaoe Eadoen] adnaigs
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right, but if one spouse neglects to defend, the other spouse may defend for that
spouse’s right also.”

(<)

Appearing in a California or federal administrative proceeding where permitted
by statute or other law. [NON-LAWYER & OUT-OF-STATE LAWYER]}

D ﬁ;tiii’ Note: The issue waS {Eieed at tﬁr N/




' (3) Prepare any will or trust instrument affecting the disposition on cleath of any

property located in the United States and owned by a resident orany _
instrument relating to the administration of a decedent’s estate inthe: United
States;

£4) Prepare any instrument in respect of the marital relations, rights or guppi ai

instrument relating to the administration of a decedent’s estate inthe: United
States;

(4) Prepare any instrument in respect of the marital relations, rights or duties of
a resident of the United States, or the custody or care of the children ofa
resident; or

(3) Otherwise render professional legal advice on the law of the State of
California, any other state of the United States, the District of Colunabia, the

United States, or of any jurisdiction other than the jurisdiction(s) narmed in
"I.'“m frina the ramniiremante_nf cephdivicjog (o) af thie pulg lxrl:ﬁf}".ﬂr rryaarlasad

'

|L .

resident; or

(3) Otherwise render professional legal advice on the law of the State of
California, any other state of the United States, the District of Colunibia, the
United States, or of any jurisdiction other than the jurisdiction(s) narned in
satisfytng the requirements of subdivision (c) of this rule, whether rendered
incident to preparation of legal instruments or otherwise.

Non-lawyer patent agent [or lawvyer not licen ice in Califomiahut
ﬁ,;;p_g_]_v_-,__ssg ﬁ’ practi N



“[S)uch services do not amount to the practice of law as long as the service
offered by LPS was merely clerical, i.e., the service did not engage in the
praﬁicﬁaua%‘if jt made forms available_far the rlient’s use filled the fngnein

e
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Court at 1609, 264 Cal.Rptr. at 554:

“LPS argues that what it describes as the *larger sense” definition of the
[ L A .3 | 1.1 ’ - : . .
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at the specific direction of the client and filed and served those form s as

directed by the client. Likewise, merely giving a client a-manual, even a detailed
— g e .
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1893, 7 Ind. App. 529, 535, 34 N.E. 836, 837, State ex vel. Wright v. Barlow,
1936, 131 Neb. 294, 268 N.W. 95; In re Matthews, 1938, 58 Idaho 772, 79
P.2d 535. 537; Gustafson v. V. C. Taylor & Sons, 1941, 138 Ohio S, 392,
35 N.E.2d 435. But the record supports the conclusion that he went

'W{Jﬂ’i)“!}i?ﬁ‘";--"&vi‘au-m'-"f P 't ' I

An msurancc company employing its own m house staff attorneys or creatmg







CALBAR —RRC

Practice of Law Related Rules - ANNOT" ATED
 Model Rule Format

October8Draft 4

November 28, 2003

Ellen R. Peck (KEIV], ed.)

[Proposed] Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With fesnect to a nonlawyer employed or retained by or associated® with a lawyer:

Per the vote at the 9/5/2003 Commission meeting, only alterhative_#l , the rules in the
M Al TV P e 1 __ 1 1 .
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and kngws e copduct at g timg whenilssansenuepreas can he avQideln T mitinated

documents;

(2) Direct communication with the client or third parties regarding matters such as

scheduling, billing, updates, confirmation of receipt or sending of correspondence and
' messages, or

(31 Ar‘.(‘ﬂmnnnu.inﬂr. an acrtive mmhwg‘guﬂinﬂ ndanacition nu o thee.dlisy e o
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assure that nonlawyers in the firm will act in a way compatible with the Rules of Professional
Conduct.”

How else besides setting out policies can management assure compliance?

% Comment 1 to MR 5.1, which rule addresses the “responsibilities of partners, managers, and
supervisory lawyers,” provides:

“Paragraph (a) applies to lawyers who have managerial authonty over the professmnal work of

ﬂ_‘ 1 £ I D_ﬁ; l’i‘] clhidec meamhere nf a nartnea sh 1 A_tha chrealbolde o oy
)







[Proposed] Rule 5.4 Professional Independence of a Lawyer

{El =A:=:l,a..w yer or law firm shall not share legal fees with a nonlawver excentthat-
—-m——-———ﬁ—l—

State Bar of California's Minimum Standards for a Lawyer Referral Service in
California.
o=













Q_ ) _ar_eiD“Q__r_ reasonably rglated to a nendine or natential nrocerding hefare a
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of _Ieg' al services by unqualified persons or entities.) Paragraph (b), except as

U Ar O nparanitl

trib 0 this or anofher iurisdicti




[2]  Wathrespecttoln California, the phrase “practice of law’” irCattforntarthetermhasthe
epmmyrhrfirttoor e thacturns baa Lo iiin dnBannd Lo 12" 1 17 e cinend maalliol o 3

e
i

People v. Merchants® Protective Corp. - Corporation practicing

’ law/offeri _l_egalservices
¥ e (e —
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(c) Giving legal advice and counsel to another which involves the appli cation of J]aw

e

stages and in conformlty with adopted rules of procedure and mcludes legal

advice.and _leia
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services as agents and representatives of the corporation, the corpor-ation was -
engaged in the practice of law, in view of Const. art. 6, § 22, and Code
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6127), and § 1209, subd. 13.

(Citing Eley v. Miller, 7 Ind. App. 529, 34 N. E. 836] ““As the term. is
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one such law is State Bar Act’s prohibition against practice of law by
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claim or cause of action for principals, 1o bring action to determine aidverse
clainis, intervene in litigation and act as amicus curiag, and to appear for
principals in connection with prosecution, settlement or defense of claim or
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deprive him of his right to a license to practice law in this state.”

(b} Lawyer not licensed to practice law in California appearing on behalf of another

or pcrformmg services in administrative hearings in whicha party may not be
represented by other than a lawyer. {Z. 4, v. San Bruno Park School Dist.

(9th Cir. 1999) 165 F.3d 1273, 1274-1276] {OUT-OF-STATE LAWYER]

Z.A. v. San Bruno Park School Dist. — Qut-of-state lawyer

{ Westlaw] Under California law, clients of attorney admitted to local federal
bar but not California bar could not recover attorney fees under IDEA for

prcvallmg In state admlmstratlve proccedmg concernlng, client’s specxal
dl nlacrsment Indi ale writh The toar [Cdasncbiow A




Ex parte McCue — out-of-state lawyer (also licensed in California
federal courts). '

Court at 68, 293 P. at 52: “His appearance before the officer before whom a
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(k)  Nonlawyer accountant rendering legal advice on purely legal issue. Agran v.
Shapiro (1954) 127 Cal.App.2d Supp. 807, 818 819,273 P.2d 619, 626.
[NON-LAWYER]

Agran v. Shapiro (1954) 127 Cal.App.2d Supp. 807, 818-819,273 P.2d
619, 626 (Accountant in tax matter) — Non-lawyer

From the case (at 813-814): “A different and more setious question arises,
however, with respect to the services rendered by the plaintiff in preparing the
applications for a carry back adjustment and refund of taxes paid for the
previous two years, and the preparation of the 1949 return wherein a deduction
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not to be commended. This proceeding, even though held without the court,
was in fact a proceeding in court. Applicant was not within his rights in
appearing at said hearing, and the fact that he was acting without compensation
does not furnish any justification for his actions. He had no consent from the
court to appear at said hearing, and he was clcarly v1olat1ng the ethlcs of hls
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4 party in this state’s courts. Bus. & Prof. Code, § 6125; Birbrower,

J Montalhann Condan. & Erank v Sunorior Cause 110081 17 el dth 116 :
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member of the state bar.”” (Bus. & Prof.Code, 5 6125.) A violation of this
statute is a criminal act. (Id., s 6126.) Nor is Abar who is (as is Elizabeth) a -
plaintiff of the instant action aided by Code of Civil Procedure section 371,

which provides: “If’ﬁ L]'qwcm%nd wife are syed toeether each mav dafond for —

i

loss had been sustained nor the manner in_which. it aroge was guestiewnpd The

his or her own right, but if one spouse neglects to dcfend! the other sEousc Eii

only question was whether, under the admltted facts, the loss was one which
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[Westlaw] Engaging in niegotiations with opposing counsel concermn ing
settlement of divorce action, and agreeing that case should be continued until
later date, constitutes “practice of law,” for purposes of determining, whether
attorney has engaged in practicg of law while nnder snshgpsion. eventhonoh
' pleadings or any other papers or issue subpoenas in any action or proceeding
brought in any court or before any judicial officer;

" Question: It has been suggested [IS - 10/23/03] that all non-lawyers be allowed to appear
at an administrative agency hearing unless otherwise prohibited by the rules of the administrative
opRa’ D‘w?_ﬂgmu.““‘—"‘—‘—‘—‘—‘—‘—‘—‘—' .

judge.

KEM Note that in Morgag, the court applied the above- uoted lanongge 9
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- (3) Prepare any will or trust instrument affecting the disposition on death of any
property located in the United States and owned by a resident or any
Pt m—) RSy 3y (e,

unauthorized practice of law as proscrlbed 1n paragraph ib)

States:
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Court at 1609, 264 Cal.Rptr. at 554:

“LPS argues that what it describes as the “larger sense” definition of the
practice of law, i.e., the giving of legal advice, is not a viable definition since it
potentially applies, for example, to friends who give opinions or advice about
each other’s legal problems. While it is true the inherent and necessarily general

nature of any definition of legal gr;ﬁt'gg mipﬁ a“ﬁ¥ IEE‘ mrpu}aﬁoﬂif‘ !
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(2) Prepare any deed, mortgage, assignment, discharge, lease, or any other
instrument affecting title to real estate located in the United States;

- (3) Prepare any will or trust instrument affecting the disposition on death of any
property located in the United States and owned by a resident or any
instrument relating to the administration of a decedent’s estate in the United
States:

(4) Prepare any instrument in respect of the marital relations, rights or duties of
avesident of the United States, or the custody or care of the children ofa
resident; or

(5) Otherwise render professional legal advice on the law of the State of
California, any other state of the United States, the District of Colunabia, the
United States. or of any jurisdiction other than the jurisdiction(s) named in
salisfying the requirements of subdivision (c) of this rule, whether rendered
incident to preparation of legal instruments or otherwise. '

{e) Non-lawyer patent agent [or Jawyer not licensed to practice in Califomia but
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“[f defendant had only been called upon to perform and had onty undertaken to
perform the clerical service of filling in the blanks on a particular formin
accordance with information furnished him by the parties, or had merely acted
as a scrivener to record the stated agreement of the parties to the tranisaction,

he would not have been guilty of practicing law without a license. E ley v. Mlller
Q07 T Ind Ann &30 &28 A NE Q4 Q397 Qtobmnypanel A eighi g0 D0
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California involving international commercial disputes in compliance with Code
of Civil Procedure §§ 1297.351 et seq. or in an arbitrations under collective
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{m) Non—laner publishing and sellign “do-it-yourself” manuals, designed to allow

purchasers to represent themselves, provided that the instractions are
addressed to the public in general rather than to the specific legal problems of a
specific person. [People v, Landlords Professional Services (1989} 215
SalApp,3d 1599.1606. 264 Cal Rotr_548_§511 INON-TAWVER Y
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bargaining agreements in California in compliance with Cede of Civil Procedure
§§ 1282 4(g) & (1X(2). [overnshimpabrogating Birbrower, Montalbane,

Condon & Frank, P.C. v. Sup.Ct. (ESO Business Services, Inc.) (L9D8) 17

5. On the same page, paragraph (c) leads to a question. Would we repeat this
concept in Rule 3-310? This overlaps with 3-310(F).

6. To leave open the possibility of future changes in business forms, at page 5,

proposed Rule 5.4(d), second line, why not delete "association” and substitute "or
other entity"?
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appointed temporary judge, arbitrator, or referee is an “ancillary business.” (See You

Know 'Whase purnle books. section 1:311 ), Weneed ta discnise thic aceumntinn in lioht
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Proposed new Rule 1-700. Member as Candidate for Judicial Office

(A) A member who is a candidate for judicial office in Califoria shail comply with Canon1 5 of
the Code of Judicial Ethics.
(B) For purposes of this rule, "candidate for judicial office” means a member seeking judicial

office by election or appointment.. The determination of when a member is a candidate for

judicial office by ¢lection is defined in the terminology section of the California Code of Judicial

Ethics. A member commences fo become a candidate for judicial office by appointinent at the

time of first subimiss ‘persanl data avestionnairg to the annoi

— of cas¢ law. Acting in these canagities mav pive.rise to fiduciary duties to tha nactigs .




Proposed New Rule 1-710. Member as Témporary Judge, Referee, or Court-Appointed
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and certainly to the appointing court, which qualifies the activity as an ancillary business
thereby requiring attorneys to follow the rules of professional responsibility while so
acting. If you agree, then the modification in subdivision ( 1) reminds attomeys and
clal_'iﬁes that, in addition to Canon 6D and this rule, attorneys are also subject to
discipline if they violate other rules of professional conduct while in the course of acting’
in those capacities. Also, it will be salutary to clacify this continuing ethical obligation
under the rules of professional responsibility, so lawyers do not think they can discharge
all ethical duties simply by complying with Canon 6D.

More controversial perhaps, the proposed rule change suggests it is time for usto
consider whether the State Bar should be given the tools to discipline members where

they are serving as ADR neutrals, other than as temporary judges, arbitrators, or as

referees, The State Bar has three a!tematizcs at thigs naint' 1) It can enncider ATIR |
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regulation. Given the imnartance of thege issue to the leoal rrafeccion T cnhimit thes Qies
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RULE AMENDMENT HISTORY (2003)

Summary of New Rule as Proposed in January, 1997

Paragraph (A) would require a member who is a candidate for judimal ofﬂce in Caltfo riato’
f‘nr\’_\h'\:)uﬂ‘h r‘mq [~ pﬂb.n- Couda al h dm%-}ur'lj [N .

—

: . o _













96








